<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1346  Document #609580 Filed: 07/13/2001 Page 1 of 17

United States Court of Appeals
For The District of Colunmbia Circuit

No. 00-1334 September Term 2001

Filed On: Decenber 28, 2001
[ 647886]
Air Transport Association of Canada,
Petiti oner

V.
Federal Aviation Adm nistration and Jane F. Garvey,

Adm ni strator, Federal Aviation Adninistration,
Respondent s

Consol i dated with 00-1342, 00-1343, 00-1344,
00- 1345, 00-1346, 00-1347, 00-1351, 01-1170,
01-1171, 0O1-1172, 01-1173, 01-1174, 01-1175,
01-1176, 01-1177

BEFORE: Henderson, Tatel, and Garland, Circuit Judges
ORDER

Upon consi deration of the respondents' petition for rehearing, filed
August 24,
2001, and the petitioners' response thereto, it is

ORDERED that the petition for rehearing be granted and the interimfinal
rule
reviewed by the court be remanded wi thout vacatur. See Fed. R App. P. Rule
40(a) (4).
Accordingly, it is

FURTHER ORDERED that the opinion in Air Transport Association of Canada
V.
FAA, 254 F.3d 271 (D.C. Cir. 2001), be amended as foll ows:

(1) The words "vacate the rule and" be deleted fromthe opening
par agraph, 254 F.3d at 274,

(2) Footnote 7 be deleted in its entirety, 271 F.3d at 278; and
(3) The words "vacate the 2000 Rul e and" be deleted fromthe final
par agr aph,
254 F.3d at 279. It is

FURTHER ORDERED that the Clerk be directed to vacate the judgnment filed
July 13, 2001, and enter a new judgnent in accordance with this order. It is

FURTHER ORDERED that the Clerk be directed to i ssue the mandate herein
seven days after issuance of this order. See D.C. Cr. Rule 41.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1346  Document #609580 Filed: 07/13/2001  Page 2 of 17

Per Curiam

FOR THE COURT:
Mark J. Langer, Cderk

BY:
Deputy derk
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United States Court of Appeals
FOR THE DI STRICT OF COLUMBIA CIRCU T

Argued May 14, 2001 Deci ded July 13, 2001
No. 00- 1334
Air Transport Association of Canada,
Petiti oner
V.

Federal Aviation Adm nistration and Jane F. Garvey,
Admi ni strator, Federal Aviation Adm nistration,
Respondent s
No. 00-1342

Societe Air France,
Petitioner

V.
Federal Aviation Adm nistration and Jane F. Garvey,

Adm ni strator, Federal Aviation Adninistration,
Respondent s
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No. 00- 1343
Deut sche Lufthansa A.G (Lufthansa German Airlines),
Petiti oner
V.

Federal Aviation Adm nistration and Jane F. Garvey,
Admi ni strator, Federal Aviation Adm nistration,
Respondent s
No. 00- 1344

British Airways Plc,
Petitioner

V.
Federal Aviation Adm nistration and Jane F. Garvey,
Admi ni strator, Federal Aviation Adm nistration,
Respondent s
No. 00- 1345

LTU Lufttransport - Unt ernehnen GrbH.,
Petiti oner

V.
Federal Aviation Adm nistration and Jane F. Garvey,

Adm ni strator, Federal Aviation Adninistration,
Respondent s
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No. 00-1346

Qantas Airways Limted,
Petitioner

V.

Federal Aviation Adm nistration and Jane F. Garvey,
Admi ni strator, Federal Aviation Adm nistration,
Respondent s
No. 00- 1347

Al r New Zeal and,
Petitioner

V.

Federal Aviation Adm nistration and Jane F. Garvey,
Admi ni strator, Federal Aviation Adm nistration,
Respondent s
No. 00- 1351

KLM Royal Dutch Airlines,
Petitioner

V.
Federal Aviation Adm nistration and Jane F. Garvey,

Adm ni strator, Federal Aviation Adninistration,
Respondent s
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No. 01-1170
Air Transport Association of Canada,
Petiti oner
V.

Federal Aviation Adm nistration and Jane F. Garvey,
Admi ni strator, Federal Aviation Adm nistration,
Respondent s
No. 01-1171

Al r New Zeal and,
Petitioner

V.

Federal Aviation Adm nistration and Jane F. Garvey,
Admi ni strator, Federal Aviation Adm nistration,
Respondent s
No. 01-1172

British Airways Plc,
Petitioner

V.
Federal Aviation Adm nistration and Jane F. Garvey,

Adm ni strator, Federal Aviation Adninistration,
Respondent s
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No. 01-1173
Deut sche Lufthansa A.G (Lufthansa German Airlines),
Petiti oner
V.

Federal Aviation Adm nistration and Jane F. Garvey,
Admi ni strator, Federal Aviation Adm nistration,
Respondent s
No. 01-1174

KLM Royal Dutch Airlines,
Petitioner

V.
Federal Aviation Adm nistration and Jane F. Garvey,
Admi ni strator, Federal Aviation Adm nistration,
Respondent s
No. 01-1175

LTU Lufttransport - Unt ernehnen GrbH.,
Petiti oner

V.
Federal Aviation Adm nistration and Jane F. Garvey,

Adm ni strator, Federal Aviation Adninistration,
Respondent s
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No. 01-1176

Qantas Airways Limted,
Petitioner

V.

Federal Aviation Adm nistration and Jane F. Garvey,
Admi ni strator, Federal Aviation Adm nistration,
Respondent s

No. 01-1177

Societe Air France,
Petitioner

V.

Federal Aviation Adm nistration and Jane F. Garvey,
Admi ni strator, Federal Aviation Adm nistration,
Respondent s

On Petitions for Review of an InterimFinal Rule
of the Federal Aviation Adm nistration

M Roy Coldberg for Air Transport Association of Canada
argued the cause for the joint petitioners. M chael Col dman
for Societe Air France, Sheila C. Cheston for Deutsche Luf-
thansa A.G (Lufthansa German Airlines), Don H Hainbach
for British Airways Plc, Frederick S. Hrd, Jr. for LTU
Lufttransport-Unternehmen GrbH., Mffett B. Roller for
Qantas Airways Limted, Frederick Robinson for Air New
Zeal and and Paul V. M fsud for KLM Royal Dutch Airlines
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were on the joint brief for all the petitioners. Robert W
Knei sl ey entered an appear ance.

Robert D. Kanenshine, Attorney, United States Depart-
ment of Justice, argued the cause for the respondents. Rob-
ert S. Greenspan, Attorney, United States Departnent of
Justice was on brief.

Bef ore: Henderson, Tatel and Garland, Circuit Judges.
pinion for the court filed by Crcuit Judge Henderson

Karen LeCraft Henderson, G rcuit Judge: The petition-
ers, Air Transport Association of Canada, Societe Air France,
Deut sche Lufthansa A.G (Lufthansa German Airlines), Brit-
ish Airways Plc, LTU Lufttransport-Unternehmen GrbH.,

Qantas Airways Limted, Air New Zeal and and KLM Roya

Dutch Airlines, challenge an interimfinal rule issued by the
Federal Aviation Adm nistration (FAA) establishing fees for
certain flights that transit through United States-controlled
ai rspace but neither take off from nor land in, the United
States (overflights). They argue, inter alia, that the rule
does not accord with the authorizing statute. Because the
FAA has failed to explain why the fees it established satisfy
the statutory requirenments, we remand to

the FAA for further proceedings.

The Federal Aviation Reauthorization Act of 1996, Pub. L.
No. 104-264, s 273, 110 Stat. 3213, 3239-40, codified at 49
US.C s 45301 (Act), directs the FAA to establish a fee
schedul e and coll ection process to cover air traffic control and
rel ated services provided to overflights.1 The Act requires
that the fees inposed on overflights be directly related to the

1 The Act provides in relevant part:

(a) Schedul e of fees.--The Adm nistrator shall establish a
schedul e of new fees, and a collection process for such fees, for
the follow ng services provided by the Adm nistration

(1) Air traffic control and related services provided to
aircraft other than mlitary and civilian aircraft of the United

FAA's costs of providing the service rendered to those flights.
The FAA has twice attenpted to establish the fees authorized
by the Act.

In 1997 the FAA issued an interimfinal rule establishing
the first fee schedule for overflights (1997 Rule). See Fees
for Air Traffic Services for Certain Flights Through U S. -
Control l ed Airspace, 62 Fed. Reg. 13,496 (Mar. 20, 1997).

The 1997 Rul e expl ained that the services provided to over-
flights required two types of expenditures: increnental (i.e.
costs that increased with the quantity of services provided)
and fixed and common (i.e., costs that remained unchanged
regardl ess of the quantity of services provided--for exanple

States government or of a foreign governnent that neither
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take off from nor land in, the United States.

(2) Services (other than air traffic control services) provided
to a foreign governnent or services provided to any entity
obt ai ni ng services outside the United States, except that the
Admi ni strator shall not inpose fees in any manner for
production-certification related service perfornmed outside the
United States pertaining to aeronautical products manufac-
tured outside the United States; and

(b) Limtations.--

(1) Authorization and inpact considerations.--In establish-

i ng fees under subsection (a), the Adm nistrator--

(A) is authorized to recover in fiscal year 1997

$100, 000, 000; and
(B) shall ensure that each of the fees required by subsec-

tion (a) is directly related to the Administration's costs of
providing the service rendered. Services for which costs may
be recovered include the costs of air traffic control, naviga-
tion, weather services, training and energency services
which are available to facilitate safe transportation over the
United States, and other services provided by the Adm nis-
trator or by prograns financed by the Adm nistrator to
flights that neither take off nor land in the United States.

(2) Publication; conmrent.--The Adm nistrator shall publish
in the Federal Register an initial fee schedule and associ ated

the cost of radar installations and conputer software--and
costs that could not be attributed to any particular flight or
class of flights). See Asiana Airlines v. FAA 134 F.3d 393,
395-96, 401 (D.C. Cir. 1998) (describing 1997 Rule). The

FAA decided to recoup fromoverflights both types of expen-
ditures. To conpute the appropriate anount of fixed and
common costs that should be allocated to overflights, the FAA
relied on a nethodol ogy called "Ransey pricing,” which dis-
tributed the costs anmong "cl asses of users based on the
elasticity of their demand for services in an effort to m nimze
the effect of the regulation on the behavior of users.” 1d. at
396.

Airlines affected by the fee schedul e chal |l enged the 1997
Rul e, contending that the FAA exceeded its statutory author-
ity by conmputing fees, at least in part, on the value of the
services to the recipient rather than on costs. W were
persuaded by the argunent. See id. at 401. W expl ai ned
that "[s]tatutory |anguage requiring that 'each' fee be "direct-
ly related to ... costs of providing the service rendered,’
expresses a clear congressional intent that fees must be
established in such a way that each flight pays according to
t he burden associated with servicing that flight," id. at 402,
and "insofar as the FAA allocated fixed and common costs
usi ng the Ransey pricing nethodol ogy, its fee structure
i nperm ssi bly included a conponent based on value to the
user." 1d. at 401. Accordingly, we vacated the 1997 Rule
and remanded to the FAA for further proceedings.

In June 2000 the FAA published another interimfinal rule
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establ i shing a new schedul e of overflight fees (2000 Rule).
See Fees for FAA Services for Certain Flights, 65 Fed. Reg.
36002 (June 6, 2000). FEffective August 1, 2000, an overflight
travelling in "enroute" airspace nust pay $37.43 per 100
nautical mles (or portion thereof), while an overflight using
only "oceanic" airspace nust pay $20.16 per 100 nautical mles
(or portion thereof).2 The 2000 Rule itself does not explain

collection process as an interimfinal rule, pursuant to which
public comment will be sought and a final rule issued.

49 U S.C. A s 45301(a), (b) (footnote omtted).

2 The 2000 Rul e defines "enroute" airspace as "airspace where
primarily radar-based air traffic services are provided." 65 Fed.

how t he FAA arrived at the enroute and oceanic rates but
refers to two record docunents that "detail how the fees in
this rule were determ ned and calculated.” 1d. The first
docunent is a report by the Arthur Anderson accounting firm
entitled "Cost Methodol ogy Used to Devel op Cost of Enroute
and Cceani c ATC Services" (Arthur Anderson Report). It
describes (1) how the FAA' s cost accounting systemtracks
the costs incurred by the FAA and (2) how t he FAA assigned
those costs to enroute and oceanic air traffic control services.
The second docunent is a report entitled "Overflight Fee
Devel opnent Report" (Overflight Report). It was prepared
by the FAA itself and details the FAA s net hodol ogy used to
calcul ate the fees inposed by the 2000 Rul e.

The Overflight Report explains that the fee devel opnment
process involved four steps: (1) determining the FAA s ful
costs of providing both enroute and oceanic air traffic control
services to all flights--that is, overflights and non-
overflights;3 (2) determ ning which of the costs identified in
step one net the requirenent of being "directly related” to
the services rendered by the FAA; (3) determ ning, based on
the costs conmputed in step two, unit costs for providing
enroute and oceanic air traffic control services to overflights;4
and (4) establishing overflight fees that cover air traffic
control service costs as well as billing and collection costs.
To conmpute the "unit costs" (step three), the FAA divided the
"directly related" costs identified in step two by the tota
nunber of miles flown by all aircraft using the enroute

Reg. at 36004. "Cceanic" airspace is in turn defined as "airspace
where primarily procedural air traffic services are provided." 1d.

3 Non-overflights are flights that either take off fromor |and (or
both) in the United States.

4 The Arthur Anderson Report explains that costs incurred in
providing air traffic control services to aircraft arriving to and
departing fromairport facilities (known as "termnal" services) are
not included in the enroute or oceanic cost pools. Also excluded
fromthe two cost pools are costs incurred for providing services--
like pilot briefings, search and rescue coordi nation, aviation weather
i nformati on (known as "flight services")--to non-overflights.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1346  Document #609580 Filed: 07/13/2001  Page 12 of 17

ai rspace and oceani c airspace, respectively. Explaining that
the unit costs conputed in step three were an appropriate
measure of the cost of services provided to overflights, the
FAA st at ed:

Because the level of [air traffic control] services are [sic]
assuned identical for all aircraft operations within a
particul ar environnent (i.e., enroute or oceanic), it is
reasonabl e to assune that the costs of providing [air

traffic control] services to overflights are proportional to
total ATC costs within each environnment. Consequently,

the unit costs of providing [air traffic control] services to
overflights within each environment is [sic] identical to

the unit costs of providing [air traffic control] services to
all air traffic within each environnent.

Revi sed Joi nt Appendi x (JA) 19; see also JA 13 (sane).

Based on this nethodol ogy, the FAA concl uded that unit

costs for enroute overflights were $36.14 per 100 nautica

mles (or portion thereof) and unit costs for oceanic over-
flights were $19.47 per 100 nautical nmles (or portion thereof).
The amounts were adjusted to include billing and collection
expenses, resulting in the $37.43 and $20.16 fees set forth in
the 2000 Rul e.

Wthin 60 days of publication of the 2000 Rule, the petition-
ers sought reviewin this court. See 49 U S.C. s 46110(a).5

5 Earlier in this case, the FAA argued the petitioners' appeals
m ght be premature and therefore it was "a cl ose question” whet her
we had jurisdiction. The FAA has since conceded that no jurisdic-
tional problem prevents our deciding the case on the nerits.
Respondent s’ Response to Joint Mdtion to Consolidate Petitions for
Review (filed April 23, 2001). W are satisfied that the petitioners
noti ces of appeal were tinely and that we have jurisdiction pursuant
to 49 U S.C. s 46110(a). See id. ("[A] person disclosing a substan-
tial interest in an order issued by the Secretary of Transportation
(or the Adm nistrator of the Federal Aviation Adm nistration with
respect to aviation safety duties and powers designated to be
carried out by the Adm nistrator) under this part may apply for
review of the order by filing a petition for reviewin the United
States Court of Appeals for the District of Colunbia Grcuit ....").
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The petitioners' first argunent is that in promulgating the

2000 Rule the FAA was required (but failed) to conply with

the notice and comrent requirenments of the Administrative
Procedure Act (APA).6 Section 553 of the APA requires an
agency to publish a "[g]eneral notice of proposed rule mak-
ing" and to "give interested persons an opportunity to partici-
pate in the rule making." 5 U S.C. s 553(b), (c); see Asiana,
134 F.3d at 396. The Congress may nodi fy the requirenments

but a "[s]ubsequent statute may not be held to supersede or
nmodify [the APA] ... except to the extent that it does so
expressly.” 5 US.C. s 559; see Asiana, 134 F.3d at 396. 1In
Asi ana, we held that section 45301(b)(2) exenpted the 1997
Rule fromthe APA's notice and coment requirenents. See

6 Section 553(b) and (c) of the APA provides in relevant part:

(b) Ceneral notice of proposed rul e nmaking shall be publish-
ed in the Federal Register, unless persons subject thereto are
naned and either personally served or otherw se have actua
noti ce thereof in accordance with law. The notice shall in-
cl ude- -

(1) a statement of the time, place, and nature of public
rul e maki ng proceedi ngs;

(2) reference to the I egal authority under which the rule is
proposed; and

(3) either the terns or substance of the proposed rule or a
description of the subjects and issues invol ved.

(c) After notice required by this section, the agency shal
give interested persons an opportunity to participate in the rule
maki ng through subm ssion of witten data, views, or argu-
ments with or without opportunity for oral presentation. After
consi deration of the relevant matter presented, the agency
shall incorporate in the rules adopted a concise general state-
ment of their basis and purpose.

5 US.C s 553(b), (c).

id. at 399 ("To sunmarize, we hold that, to the extent that

s 45301 specified otherwi se, the FAA was not required to
conformto APA s 553 procedures. Because the FAA com

plied with s 45301, the process by which it inplenented fees
for overflights withstands the petitioners' challenge."). The
guesti on now before us is whether section 45301(b)(2) autho-
rizes the adoption of the 2000 Rul e wi thout notice and com
ment as well. W conclude that it does.

The Act authorizes the FAAto "publish in the Federa
Register an initial fee schedule and associated coll ection
process as an interimfinal rule, pursuant to which public
comment will be sought and a final rule issued.” 49 U S.C
s 45301(b)(2). The petitioners reason that, because the 1997
Rul e already established the "initial" fee schedul e authorized
by the statute, the fee schedul e established by the 2000 Rul e
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was not the "initial" fee schedul e and, accordingly, in promul-
gating it the FAA should have conplied with the APA's notice
and coment provisions. W disagree.

Qur decision in Asiana vacated the 1997 fee schedule in its
entirety. As we have explained before, "[t]o 'vacate'

means 'to annul; to cancel or rescind; to declare, to make, or
to render, void; to defeat; to deprive of force; to nake of no
authority or validity; to set aside." " Action on Smoking &

Health v. Civil Aeronautics Bd., 713 F.2d 795, 797 (D.C. Cir.
1983) (per curiam (citations omtted). Thus, the Asiana
hol di ng had the effect of restoring the status quo ante,

nanely that no fee schedule was in effect. See id. ("[B]y
vacating or rescinding the recissions [sic] proposed by ER-
1245, the judgnment of this court had the effect of reinstating
the rules previously in force...."). 1In light of the status quo
ante, the 2000 Rule plainly establishes only "an initial [rather
than a subsequent] fee schedul e and associ ated coll ection
process." Accordingly, the FAA was entitled to establish the
overflight fees using an interimrul emaki ng wit hout notice

and conmment .

W review the FAA's adoption of the 2000 Rule to deter-
m ne whether it is "arbitrary, capricious, an abuse of discre-
tion, or not in accordance with law" 5 U S. C. s 706(2)(A).
As the Suprenme Court explained in Mdtor Vehicle Manufac-
turers Ass'n v. State Farm Mutual Autonobile Insurance
Co., 463 U S. 29 (1983):

The scope of review under the "arbitrary and caprici ous”
standard is narrow and a court is not to substitute its
judgrment for that of the agency. Nevertheless, the

agency nust exami ne the relevant data and articul ate a
sati sfactory explanation for its action including a "ration-
al connection between the facts found and the choice
made." Burlington Truck Lines, Inc. v. United States,

371 U. S. 156, 168 (1962). In review ng that expl anation
we nust "consider whether the decision was based on a
consi deration of the relevant factors and whether there
has been a clear error of judgnent." Bowran Transp.

Inc. v. Arkansas-Best Freight System Inc., 419 U S

281, 285 (1974); Citizens to Preserve Overton Park v.

Vol pe, 401 U. S. 402, 416 (1971). Normally, an agency

rule would be arbitrary and capricious if the agency has
relied on factors which Congress has not intended it to
consider, entirely failed to consider an inportant aspect
of the problem offered an explanation for its decision
that runs counter to the evidence before the agency, or is
so inmplausible that it could not be ascribed to a differ-
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ence in view or the product of agency expertise. The
review ng court should not attenpt itself to make up for
such deficiencies; we may not supply a reasoned basis
for the agency's action that the agency itself has not
given. SEC v. Chenery Corp., 332 U. S 194, 196 (1947).

W will, however, "uphold a decision of |ess than ideal
clarity if the agency's path may reasonably be dis-
cerned."” Bowran Transp. Inc., 419 U S. at 286. See

also Canp v. Pitts, 411 U. S. 138, 142-143 (per curiam.

Id. at 43. To survive arbitrary and capricious review, the
2000 Rul e must contain a "satisfactory explanation” for the
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FAA' s conclusion that the overflight fees inposed are "direct-
ly related” to the FAA's cost of providing service to over-
flights. See 49 U S.C. s 45301(b)(1)(B); Asiana, 134 F.3d at
402. In view of the methodol ogy followed by the FAA in
establishing the fees, see supra pages 10-11, there nust be at
| east record support for the proposition that the FAA incurs
the sane costs in providing service to overflights and non-
overflights using either the enroute airspace or the oceanic
airspace. |If that proposition is not true, the overflight fees
establ i shed by the 2000 Rul e would not be "directly rel ated"
to the FAA's costs of providing service to overflights as the
Act requires.

The petitioners contend that the FAA erroneously concl ud-
ed that costs for providing services to non-overflights are the
same as the costs of providing services to overflights. Over-
flights are different fromother flights, the petitioners argue;
they fly in high altitudes and do not require air traffic control
assistance to ascend or descend either to airports or to | ower
altitudes surrounding airports. "Because [the] FAA nust
expend a substantially greater |evel of effort (in nmanpower
and other resources) to provide air traffic control services to
low altitude and transitional flights than it does for over-
flights, the FAA's costs of providing these services to an
overflight must be |l ower, on average, than the FAA' s cost of
providing these services to all aircraft within a particul ar
environnent." Revised Opening Brief of Petitioners at 27-

28.

The FAA defends its decision and argues the overflight
fees conformto the Act's requirenments. That may be so but
we are unable on this record to evaluate the nerits of the
FAA's argunents. The FAA failed to provide any record
justification for the proposition that costs for servicing over-
flights are the sanme as costs for servicing non-overflights. It
sinmply assuned it was so. See JA 19 ("Because the |evel of
[air traffic control] services are [sic] assuned identical for al
aircraft operations within a particular environment (i.e., en-
route or oceanic), it is reasonable to assune that the costs of
providing [air traffic control] services to overflights are pro-
portional to total ATC costs within each environment." (em
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phasis added)). Even under the nore deferential standard of
review applicable to an interimrule, see Conpetitive Tel e-
comrs. Ass'n v. FCC, 87 F.3d 522, 531 (D.C. Cr. 1996) ("The
proper judicial response to an interimrule is ... to reviewit
wi th the understanding that the agency may reasonably limt
its commtnent of resources to refining a rule with a short
life expectancy."), this is not enough. And, while we agree
with the FAAthat " 'we do not sit as a panel of referees on a
pr of essi onal econonics journal, but as a panel of generali st
judges obliged to defer to a reasonabl e judgnent by an

agency acting pursuant to congressionally del egated authori -
ty," " Revised Brief for Respondent at 38 (quoting City of Los
Angel es v. Departnent of Transp., 165 F.3d 972, 977 (D.C

Cr. 1999)), "[with its delicate bal ance of thorough record
scrutiny and deference to agency expertise, judicial review
can occur only when agencies explain their decisions with
precision, for '[i]t will not do for a court to be conpelled to
guess at the theory underlying the agency's action...." "
American Lung Ass'n v. EPA, 134 F.3d 388, 392 (D.C. Gir.

1998) (quoting SEC v. Chenery Corp., 332 U S. 194, 196-97
(1947)).

Because the FAA has failed to articulate the basis for its
conclusion that "the unit costs of providing [air traffic control]
services to overflights within each environnment is [sic] identi-
cal to the unit costs of providing [air traffic control] services
to all air traffic within each environnent," we
remand to the FAA for further proceedi ngs consis-
tent with this opinion

So ordered.
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